General statements of this kind are called by lawyers "law," or, more specifically, "rules" and "principles" of the existing law."
As a larger and larger number of phenomena are noted or occur, i.e., as more and more cases are discovered in the reports or are decided by the courts, the lawyer, like the natural scientist, finds it from time to time necessary to reformulate his "rules and principles" to bring them into accord with the totality of his observations. In the course of doing so, it is found that every formulation of a "rule" or "principle" involves the use of terms broader, i.e., capable of a wider range of meaning, than is necessary to include the observed phenomena; and also that these terms gradually shift in meaning with the development of thought upon the subject. The same thing is of course true in the field of any science. "So that now, even when the same assertion is made to-day as was made a thousand, or fifteen hundred years ago, it is made subject to limitations or expansions of meaning, which were not contemplated at the earlier epoch. We are told by logicians that a proposition must be either true or false, and that there is no middle term. But in practice, we may know that a proposition expresses an important truth, but that it is subject to limitations and qualifications which at present remain undiscovered. It is a general feature of our knowledge, that we are insistently aware of important truths; and yet that the only formulations of these truths which we are able to make presuppose a general standpoint of conceptions which may have to be modified. I will give you tvo illustrations, both from science: Galileo said that the earth moves and that the sun is fixed; the Inquisition said that the earth is fixed and the sun moves; and Newtonian astronomers, adopting them, but they do not know they have them. Activity is psycho-physical, but not 'mental,' that is, not aware of meanings. As life is a character of events in a peculiar condition of organization, and 'feeling' is a quality of life-form marked by complexly mobile and discriminating responses, so 'mind' is an added property assumed by a feeling creature, when it reaches that organized interaction with other living creatures which is language, communication. Then the qualities of feeling become significant of objective differences in external things and of episodes past and to come. This state of things in which qualitatively different feelings are not just had but are significant of objective differences, is mind. Feelings are no longer just felt. They have and they make sense; record and prophesy." See also Jennings, Diverse Doctrines of Evolztion, Their Relation to the Practice of Science and of Life (1926) 65 ScIENcE, 19. C It is not always noted that underlying this whole process of "generalization" is an assumption that there are uniformities of conduct on the part of the officials in question which enable us in many cases safely to prophesy. "Stare decisis" means that judges in the Anglo-American legal world have behavior-patterns of a character such that one can as a rule count on their reacting to certain classes of stimuli--"precedents"--in a definite way called "following precedent." Compare Holmes, The Path of the Law (1397) 10 HARV. L. REV. 457 et seq. an absolute theory of space, said that both the sun and the earth move. But now we say that any one of these three statements is equally true, provided that you have fixed your sense of 'rest' and 'motion' in the way required by the statement adopted. At the date of Galileo's controversy with the Inquisition, Galileo's way of stating the facts was, beyond question, the fruitful procedure for the sake of scientific research. But in itself it was not more true than the formulation of the Inquisition. But at that time the modern concepts of relative motion were in nobody's mind; so that the statements were made in ignorance of the qualifications required for their more perfect truth. Yet this question of the motions of the earth and the sun expresses a real fact in the universe; and all sides had got hold of important truths concerning it. But with the knowledge of those times, the truths appeared to be inconsistent." 7
It is the purpose of the present discussion to examine the process just described at work in a particular field of law, viz., that usually included under the phrase, "lack of mutuality as a defense to the specific performance of contracts." The task is undertaken in the belief that thereby light will be thrown not only upon the particular subject matter, but also upon the more general problem of the technique of legal reasoning as well.
We begin our discussion with the famous statement of Lord Justice Fry in his work upon Specific Performance, the first edition of which was written in 1848.8 This statement is selected because it has played so large a part in the opinions of courts in America and so much has been written about it by text writers and in the law magazines. The statement is as follows:
"A contract, to be specifically enforced by the court, must be mutual,-that is to say, such that it might, at the time it was entered into, have been enforced by either of the parties against the other of them." 9
Perhaps the most interesting thing about this passage is that, as appears from the pages immediately following it in the first edition of Fry's work, it was on its face a misdescription of the phenomena in question-the past decisions of the courts of equity in England. The result was, as might have been expected, that the author was immediately driven to state a series of "exceptions" to his "rule." A procedure of this kind is scientific only if it is impossible to describe the observed data by some other generalization that will not require exceptions in order to cover 7 WHITEHEAD, Op. Cit. supra note 2, at 255. the data. It happens at least occasionally in other fields of science that such an impossibility does exist for a time in some portion of the field. Thus, by Newton's law of gravitation, irregularities in the motion of the planet Mercury's orbit were inexplicable and had to be treated as an exception. Einstein's law, however, accounts for these. "Curiously enough, there is more than one alternative formula, based on the new theory of multiple space-time systems, having the property of embodying Newton's law, and in addition of explaining the peculiarities of Mercury's motion. The only method of selection between them is to wait for experimental evidence respecting those effects on which the formulae differ." 10 It is, of course, recognized by all scientists that a general rule which necessitates exceptions should not be adopted if it can be avoided. "The question that naturally forces itself upon the attention of the careful thinker is: How shall we decide between rival hypotheses? There are two principles (which may finally be brought to one, known as the lmw of parsizozy) used to aid in making the choice. These principles are knowm as that of szperposition and that of shnplicity. If one of the rival hypotheses accounts for all the facts that the other accounts for and more in addition, that one undoubtedly has the advantage. If hypothesis a accounts for ten facts, and hypothesis b accounts for the same ten and two 9wore, hypothesis b should be chosen. The simpler of two rival hypotheses should also be chosen. Simplicity need not be thought of as 'easy to understand,' but rather as accounting for the facts as they are discovered without the introduction of special hypotheses to accountfor particular facts as they develop. Such a special hypothesis is called an hypothesis ad hoc, i.e., one to account for this particular case, a case that does not seem to be accounted for in terms of the general hypothesis already accepted. When we have an hypothesis or theory which should account for all the facts, but which requires constant readjustment, constant 'amendments,' to make it 'work,' we may properly become skeptical as to the genuineness of the hypothesis. Such amending should be a reminder that it might be possible to discover another hypothesis which would not require this. We may call these amendments ad hoc hypotheses-hypotheses to account for special cases that have arisen. Of two hypotheses, the simpler is that which does not so often need to be 'amended,' or added to as special cases arise.
o WHrrEnHEAD, op. cit. supra note 2, at 173. Note that at the present time no single generalization will account for all the observed phenomena connected with light. For some, the wave theory is sufficient; for others, the corpuscular theory. LEWIs, THE ANATOmY OF SCMJECE (192G) 113, eL seq., suggests a theory which he believes will harmonize the two.
The simpler one accounts for the facts with the smallest number of significant amendments." 1 Before noting attempts to reformulate the "law" upon the subject by various writers, it may be well to recall to mind the well-known statement of the eight exceptions to Fry's rule which the late James Barr Ames believed would be recognized by most Anglo-American courts.
"(1) A bilateral contract between a fiduciary and his principal is often enforced in favor of the principal, although not enforceable against him. "(2) A similar contract procured by the fraud or misrepresentation of one of the parties may be enforced against him, although not by him.
"(3) In England, one who, after making a voluntary settlement, has entered into a contract to sell the settled property, may be compelled to convey, although he cannot force the buyer to accept a conveyance.
" (4) A vendor, whose inability to make a perfect title debars him from obtaining a decree against the buyer, may in many cases be forced by the buyer to convey with compensation. "(5) Notwithstanding the opinions of Lord Redesdale and Chancellor Kent to the contrary, a party to a bilateral contract, who has signed a memorandum of it, may be compelled to perform it specifically, although he could not maintain a bill against the other party who had not signed such a memorandum. "(6) A contract between an infant and an adult may be enforced against the adult after the infant comes of age, although no decree could be made against the plaintiff. "(7) A plaintiff who has performed his part of the contract, although he could not have been compelled in equity to do so, may enforce specific performance by the defendant. "(8) One who has contracted to sell land not owned by him, and who, therefore, could not be cast in a decree, may, in many 11 CUNNINGHAMi, TExTBooK OF LOGIC (1924) 255. Compare the following illuminating passage in WHITEHEAD, op. cit. supra note 2, at 261: "It is easy enough to find a theory, logically harmonious and with important applications in the region of fact, provided you are content to disregard half your evidence. Every age produces people with clear logical intellects, and with the most praiseworthy grasp of the importance of some sphere of human experience, who have elaborated, or inherited, a scheme of thought which exactly fits those experiences which claim their interest. Such people are apt resolutely to ignore, or to explain away, all evidence which confuses their scheme with contradictory instances. What they can not fit in is for them nonsense. An unflinching determination to take the whole evidence into account is the only method of preservation against the fluctuating extremes of fashionable opinion. This advice seems so easy, and is in fact so difficult to follow." cases, by acquiring title before the time fixed for conveyance, compel the execution of the contract by the buyer." 2 Adopting an obviously sound technique, Ames proceeded to reformulate the "law" as to lack of mutuality, and succeeded in producing a generalization which was both more inclusive and more "simple" (in the sense described in the passage quoted above) than Fry's rule. Ames's formulation was as follows:
"Equity will not compel specific performance by a defendant if, after performance, the common law remedy of damages would be his sole security for the performance of the plaintiff's side of the contract." 13
As the "law" developed, i.e., as new cases were decided by the courts (or the old ones re-examined by students), other writers also attempted to rephrase the rule, so as to make it more comprehensive. The following are interesting and important examples.
"If, after a decree against defendant, there remain to be done, under the contract, acts on plaintiff's part of such a character either that the court cannot frame a decree to enforce them, or that it cannot carry out such decree without unduly taxing the time and attention of the court, specific performance is usually refused. Thus relief is refused where plaintiff's promise is too indefinite to be enforced; where the contract calls for strictly personal services on the part of plaintiff, such as care and support, or business services, as agent, manager, surveyor, partner, attorney, etc.; or where it calls for building or operation of a railroad, other construction work, or other continuous acts." 14 "Equity will not grant the plaintiff specific performance of a bilateral contract if, after the defendant's forced performance, the plaintiff's own obligation will remain unperformed and is of such a nature that, at the time for its fulfillment, equity would, on grounds independent of mutuality, refuse specific performance of it,-the one possible limitation to this rule being that equity might give the plaintiff specific performance if the defendant's assumed common law remedy of damages would be fully adequate." 1
The question now arises: Which, if any of these, gives us a 2 ADIES, LECTURES ON LEGAL HISTORY (1913) 370.
13 AmEs, op. cit. s pra note 12, at 371. Note also the folloving statement at 376: "It is evident, from a consideration of the eight classe3 of cases just discussed, that the rule of mutuality, as commonly e.pressed, is inaccurate and misleading. The reciprocity of remedy required is not the right of each party to the contract to maintain a bill for specific performance against the other, but simply the right of one party to refuse to perform, unless performance by the other is given or assured." generalization which will include all the phenomena without resorting to any hypothesis ad hoc, i.e., exceptions? Here we need to note that we cannot expect that all the decisions of over a half hundred courts of last resort in the Anglo-American legal world will fit any single generalization. If we narrow our question, then, to some one jurisdiction-say, to England, or New York, or Kansas, for example, our problem is: Is any one of the formulas given adequate for this particular jurisdiction? Uo If we look first at the mother country, it seems clear that none of the generalizations will accomplish this purpose. The most conspicuous source of trouble is the famous case of Lumley v. Wagner, 17 in which, it will be recalled, Lord Chancellor St. Leonards enjoined the breach of an express negative promise where, according to settled rules governing the exercise of equitable jurisdiction, he would not and did not specifically enforce either the affirmative promise of the defendant or that of the plaintiff. The long line of cases in this country which has followed that decision shows that in at least a large number of American jurisdictions the same source of difficulty exists.' 8 Even if we admit, as is pointed out by Ames, that the injunction in this group of cases is made conditional upon the continuing performance by the plaintiff of his affirmative promise,1 9 we surely cannot say "that performance by the plaintiff is given or assured" at the time the decree is entered, if by "assured" we mean a legal guarantee of performance. For example, in such cases as Lumley v. Wagner, there is nothing except the prospective loss of profit to prevent the employer from refusing at 6 It may be pointed out in passing that the physicist and chemist frequently deal only with statistical averages. For example, the "behavior" of a piece of, say, sodium the size of a pea is the average of the behavior of many millions of atoms, and no one knows the chemical behavior of an individual atom or that it is exactly like that of any other atom. Indeed, according to current notions, each atom is a very complex "solar system" of protons and electrons, which puts still more doubt into the matter. Compare Cohen, Mechanism and Casualty in Physics (1918) 15 Tii. JOURNAL OF PHILOSOPHY, PSYCHOLOGY AND SCIENTIFIC METHOD, 365. Note that in thermodynamics the physical scientist admits his inability to do more than deal with millions of molecules in a group; he is utterly unable to deal with the individual molecules. See chapter on "Probability and Entropy" LEWIs, THE ANATOMY OF SCIENCE (1926) 135-162. The lawyer, however, must predict the conduct of individuals-Judge X, Judge Y, etc. Compare Cohen, op. cit. supra: "The great difference between physical and social phenomena would thus be due to the fact that in the latter, individual variations obtrude themselves, while in the physical realm the constituent individuals or atoms are for the most part beyond our range of observation." any moment to go on employing the singer or actor. If the refusal should occur, as it might, in the middle of the opera season, the singer's only remedy would be an action at law for damages, in spite of the fact that the singer had not only obeyed the injunction but continued to perform the affirmative part of the bargain by continuing to sing. Of course, the injunction would fall with the breach by the employer.2' Similar difficulties arise in connection with cases like Hill v. Croll and Dictichisca v. Cabburn. 21 In such cases if the plaintiff (seller or buyer) chooses to stop supplying or receiving the goods, the defendant is left to sue at law for damages, even though he has obeyed the injunction and performed the affirmative part of his promise to take or supply the goods when tendered. The condition in the injunction merely assures him that he will not have to keep on refraining from dealing elsewhere unless the plaintiff performs; it leaves him after part performance of both the negative and aff-mative parts of his promise with no legal assurance whatever that the plaintiff will perform his side of the bargain. -- The difficulty is not obviated if we endeavor to apply the rule as stated by John Norton Pomeroy, Jr., as quoted above. There do, "after a decree against defendant, remain to be done, under the contract, acts on plaintiff's part of such a character either that the court cannot frame a decree to enforce them, or that it cannot carry out such decree without unduly taxing the time and attention of the court." Nor does the rule suggested in the note in the YALE LAW JOURNAL help us out of the difficulty, for after the "compelled performance" of the defendant, [refraining from singing, say, for a week or month] "the plaintiff's own obligatiion will remain unperformed [at least in part] and is of such a nature that, at the time for its fulfillment, equity would, on grounds independent of mutuality, refuse specific performance of it."
Let us now examine another suggested reformulation of the rule as given by Professor Barry Gilbert in the California Law 20 Note also that the refusal to go on might be put by the employer on the ground that the singer or actor was not performing in good faith and that if this were set up as the reason for refusing to allow him to continue singing or acting, the court would apparently become involved in deciding the kind of question which it felt itself not fitted to answer, -ti., whether the singer or actor was conscientiously carrying out the affirmative. 21 See Hills v. Croll, 2 Phil. 60 (1845) (in which the injunction was denied. -Ames seemed to take the view that it should have been granted. See 1 Arms, CASES L EQUITY JURISDICTION (1904) 429, note); Dietrichsen v. Cabburn, 2 Phil. 52 (1846) .
22 Note that if, as seems to have happened in Lumley v. Wagner, the defendant performs all of the negative but not the affirmative, he becomes Review. 2 3 "Attempting to codify these two cases into the rule, do we not find the result to be something like this: Equity will not compel specific performance by a defendant if after performance the common law remedy of damages would be his sole security for the performance of the plaintiff's side of the contract, excepting in the case of the enforcement of negative covenants in personal service contracts where affirmative performance by the defendant would be continuous, synchronous with, and dependent upon performance by the plaintiff; and in this case equity will enjoin a breach of the negative covenant so long as the plaintiff is not guilty of a breach of his side of the contract. Or this: Equity will not compel specific performance by a defendant if after performance by the defendant it is either certain or probable that the defendant will have to resort to the common law remedy of damages to secure performance of the plaintiff's side of the contract."
Note that the rule, as first stated, frankly contains an exception, i.e., specific performance is admittedly granted in certain cases although the usually required mutuality is lacking. Recognizing this, Professor Gilbert proceeds in the second form of statement, by inserting the words "or probable," to obtain at least the appearance of having a rule uniformly applicable without exceptions. If we examine the "rule" in this form, the question at once arises, what is meant by saying that it "is probable that a defendant will have to resort to the common law remedy of damages to secure performance of the plaintiff's side of the contract?" Presumably factual probability is meant. It requires but slight analysis to discover that our rule now obviously contains what a student of modern mathematical logic would call a "real variable"-a term to which in a new case any meaning the court chooses may be given, depending upon the court's notions as to the desirability or not of granting an injunction in the particular case. 2 4 In pointing this out, it is not the intention to entitled to exactly nothing, for the salary is to be paid for both and not for one. However, in spite of all theoretical objections, the doctrine seems to be recognized by the profession as practical and satisfactory. At least, the writer is informed, in arbitration awards made under the New York Arbitration Statute the arbitrators assume the doctrine to be sound and so make awards calling for injunctions. 23 (1916) , 4 CALiF. L. REv. 114, 130. criticize this as a defect in Professor Gilbert's statement of the rule. If it be assumed that a single general "rule" is to be formulated so that there will be no exceptions to account for particular groups of cases, this is perhaps the best that can be done. It has at least the merit of calling attention to the fae _ that it is not possible to formulate any rule that will be capable of purely "logical" 25 application to a really new case. In this respect the statement merely makes somewhat more obvious what in the case of other statements of "rules of law" is more usually discoverable only by a somewhat careful analysis. -3 At this point in our discussion, it may perhaps be instructive to refer briefly to the career of Lord Justice Fry's rule in the courts of New York-a jurisdiction in which it had great influence. The New York history is so thorouglfdy worked out in Dean (now Mr. Justice) Harlan F. Stone's well-kmown article that no attempt will be made even to summarize it here. Since that discussion was written, the whole tendency of the New It should perhaps be added that "rules" of law, as well as legal "principles," when used in thinking about "new" cases, ie., cases which are thought of as not covered by any precedent exactly in point, prove to be "propositional functions," and not "propositions" (statements that are "true" or "false") in the sense of modern logic. Compare KEYSEJI, op. cit. supra note 1, at 149. They become "propositions" only after the case has been decided. See infra note 26.
--"Logical" here is used in its ordinary sense as synonymous with deductively logical.
26 See supra note 24. Consider, for example, almost any "rule" of lawsay the rule in some states that a father is responsible for the torts of his minor child when he has furnished the child with a "dangerous instrument." "Dangerous instrument" will prove upon examination to be a "real variable," i.e., a term to which a court can, in dealing with a new case, give a meaning which when given will decide the case in the way the particular court may for some other reason desire. The "deduction" which follows is only a way of stating the result; it is not the reason for the decision. Compare Mr. Justice Holmes, The Path of the Law (1897) 10 HAtnv. L. Rlv. 465, reprinted in COLLECTED LEGAL PArRS, 181: "You can give any conclusion a logical form." In Law in Scicecc--Scicncc in Law (1899) 12 HARv. L. REv. 460, reprinted in COLLECTED LEGAL PAPERS (1921) 2'J9, the same learned writer says: "But I think it most important to remember whenever a doubtful case arises, with certain analogies on one side and other analogies on the other, that what really is before us is a conflict between two social desires, each of which seeks to extend its dominion over the case, and which cannot both have their way. The social question is which desire is stronger at the point of conflict. The judicial one may be narrower, because one or the other desire may have been expressed in previous decisions to such an extent that logic requires us to assume it to preponderate in the one before us. But if that be clearly so, the case is not a doubtful one. Where there is doubt the simple tool of logic does not suffice, and even if it is disguised and unconscious, the judges are called on to exercise the sovereign prerogative of choice." 27 (1916) 16 COL. L. REv. 443.
York law has been altered by the case of Epstein v. Gluckin, "8 in which it was held that the assignee of a vendee is entitled to specific performance against the vendor. In the opinion in that case, written by Judge (now Chief Judge) Cardozo, the "law" as to lack of mutuality is stated as follows: "If there ever was a rule that mutuality of remedy existing, not merely at the time of the decree, but at the time of the formation of the contract, is a condition of equitable relief, it has been so qualified by exceptions that, viewed as a precept of general validity, it has ceased to be a rule to-day. . . . What equity exacts to-day as a condition of relief is the assurance that the decree, if rendered, will operate without injustice or oppression either to plaintiff or to defendant. . . Mutuality of remedy is important in so far only as its presence is essential to the attainment of that end. The formula had its origin in an attempt to fit the equitable remedy to the needs of equal justice. We may not suffer it to petrify at the cost of its animating principle." 20 "The assurance that the decree, if rendered, will operate without injustice or oppression either to the plaintiff or the defendant"-when does that exist? Obviously, here is no rule that can be applied to new situations by mere logic; all it can do is to aid one in recalling situations already passed upon in prior decisions and comparing them with the new situation, and so to decide the case without "injustice or oppression." Apparently this is all that any rule can do. 30 If we. consider a little more carefully cases of the type of Dietrichsen v. Cabburn, 3 1 we can readily see what has led courts to reach the results they have. In that case it was admitted by demurrer that the defendant had agreed to give the plaintiff as wholesale distributor a larger discount from the retail price of a certain patent medicine than he would give to any other per- Note especially the following passage, at 240-241: ". . . it is clear that all principles are empirical generalizations from the ways in which previous judgments of conduct have practically worked out. When this fact is apparent, these generalizations will be seen to be not fixed rules for deciding doubtful cases, but instrumentalities for their investigation, methods by which the net value of past experience is rendered available for present scrutiny of new perplexities. Then it will also follow that they are hypotheses to be tested and revised by their further working." 31 Supra note 21.
son during the period in question. This was done because the plaintiff, as an extensive seller of patent medicines, had unusual facilities for advertising the same. It was also admitted that after the plaintiff had incurred considerable expense in advertising the oil, whereby it had obtained great celebrity and an extensive sale, and although he had in all respects performed the agreement on his part, the defendant had broken the agreement. We are thus confronted with a situation where the plaintiff has already conferred upon the defendant a factual economic benefit of a character such that it leads to the con.clusion that there is no "injustice or oppression" in compelling the defendant to observe the negative agreement, even though there is no legal assurance or guarantee that the plaintiff will keep on performing his part of the bargain. In such cases we can perhaps fairly say that the value of the negative has already been paid for.-2 The situation obviously would be different if nothing had been done and the bargain remained purely executory. The breakdown of the attempt to state some simple rule that can be automatically applied appears clearly when we consider cases like Zelleken 'v. Lynch.
In that case the defendant had agreed to execute a lease of the land in controversy for a term of years; the plaintiff had agreed to develop the property for mining purposes in good faith and in a miner-like manner; the plaintiff had gone into immediate possession of the property, had occupied it continuously for a period of more than three years before asking specific performance; had in good faith carried out the terms of the contract, installed machinery, erected improvements, and otherwise developed the property until it had become very valuable, and in so doing had expended the sum of $30,000. The defendant had refused to execute the lease; the plaintiff asked specific performance. Lack of mutuality was set up as the defense. It was admitted by the court that a decree ordering the plaintiff to continue the mining operations 32 Note that in Daly v. Smith & Smith, 38 N. Y. Super. CL 158 (1874), there was a special provision in the contract that if the defendant should refuse to fulfill her part and should attempt to perform in any other theatre before the termination of her agreement with the plaintiff, the plaintiff might, by legal process or otherwise, restrain her from so performing, on payment to her during such restraint of a sum equal to onequarter of the salary to be paid to her under the contract in lieu of the said, or any other salary under the agreement during the period covered. To decree specific performance of the negative in a case of this kdnd is merely to carry out the e-x-press agreement of the parties and the defendant of course receives that part of the consideration which, by the agreement, was apportioned to the negative part of the contract. Tissue-Paper Co., 156 Ind. 665, 59 N. E. 995 (1901) with Fowler Utilities Co. v. Gray, 168 Ind. 1, 79 N. E. 897, 7 L. B. A. (N,. s.) 726 (1901) .
for the remainder of the term would not be granted. In spite of this, a decree for specific performance was rendered. The result can be accounted for under Professor Gilbert's rule if we reach the conclusion that it was factually not probable that the plaintiff would abandon the mining operations after the decree was entered. It is obvious that he would not do so unless continued mining would in his judgment be unprofitable. 34 The result can be described equally well in the terms used by Judge Cardozo in Epstein v. Gluckin. No "injustice or oppression" will result from the decree.
The result in Zelleken v. Lynch is obviously a satisfactory one; any other would result in hindering the development of the natural resources of the state. This assumes of course that the development of these resources is something desired by the dominant elements in the community. 3 5 The following extract from the enlightened opinion of Judge Burch is instructive:
"Take the facts of this case. The defendant put the plaintiff in possession under the oral agreement. The plaintiff is without fault, and shows three years of faithful and sincere performance. The plaintiff greatly enhanced the value of the property by the expenditure of large sums of money in improvements and in development work, and has placed itself in a position to enjoy the very fruits of the contract which were in the contemplation of the parties when it was made. The parties appear to have been competent, there is nothing to indicate that the contract was not fairly concluded, and it seems to be reasonable and just in all its provisions. There is no way to estimate money damages which would adequately compensate the plaintiff should it be compelled to vacate the premises. If equity has no remedy to prevent the defendant from confiscating to its own use this increment to the value of its land, from compelling the plaintiff to sacrifice its expenditure of time and labor and money, and from cutting off the plaintiff from the just profits of the venture, it is a very anaemic system, and needs to be recruited with a stock of robust, virile principles which will enable it to cope 34 The case does not fall under the exception of Professor Gilbert's first rule, as it grants specific performance of an affirmative promise and his exception applies only to specific performance of negative promises.
35 In his thinking, every judge, like any other human being, either consciously or,. perhaps more frequently, unconsciously, necessarily assumes some "end" or "ends" as desirable, and his thinking goes on on this basis. Such assumptions should be thought of as parts of the system of "postulates" which seem to underlie all so-called "proof" in any branch of science. The reference here is not to the deductive "proof" of the mathematician, but to that of the natural scientist. Recently an eminent chemist has asked whether so-called scientific "proof" is anything more than "an attempt to render plausible new statements by correlating them with others that are already accepted." L.wis, op. cit. supra note 10, at 90. And compare the same author's remarks at 71-72 in the same work. clusively through the association. Assuming, as seems to be the case, that the dominant elements in the community regard such associations as desirable parts of the economic organization it is clear that such agreements ought to be legally binding, but it is also obvious that they cannot be effective unless the association can prevent the members from marketing through other dealers.39 Statutes are now being passed in many states to do away with or to forestall the effects of illiberal decisions of this kind. Many of these statutes provide specifically for specific performance or for injunctions."
In closing the discussion, it may be emphasized that there is nothing unique about these experiences with the "lack of mutuality" rule. Every attempt to reduce the law in a given field to a rule which can be applied automatically to really new situations by the processes of deductive logic, is of necessity foredoomed to failure. In the words of Mr. Justice Holmes, "But certainty generally is illusion, and repose is not the destiny of man." 41 All that either so-called "principles" or "rules" can do is to aid us to bring to bear upon new situations the relevant and competing analogies. The rules are generalizations which, so far as they are general, are empty. 42 The choice between the competing analogies involves, as the same learned author from whom we have just been quoting says, ".... a judgment as to the relative worth and importance of competing legislative grounds, often an inarticulate and unconscious judgment, it is true, and yet the very root and nerve of the whole proceeding. You can give any conclusion a logical form. You can always imply a condition in a contract. But why do you imply it? It is because of some belief as to the practice of the community or of a class, or because of some opinion as to policy, or, in short, because of some attitude of yours upon a matter not capable of exact quantitative measurement, and therefore not capable of founding exact logical conclusions. Such matters really are battle grounds where the means do not exist for determinations that shall be good for all time, and where the decision can do no more than 39 Poultry Producers of Southern California, Inc. v. Barlow, 189 Calif. Pac. 93 (1922) . The decision also involved the absurd assumption that an agreement by a corporation to market goods is an agreement for "personal services" and cannot be specifically enforced for that reason. This is obviously a reductio ad absurdum of the "personality" theory of the corporation. And see Henderson, Go-operative Marketing Associations (1923) 23 COL. L. REa. 91, 99, as to the feasibility of specific performance in this group of cases. 40 See CooK, op. cit. supra note 18, at 214, note; Henderson, loc. cit. supra note 39. 41 Holmes, The Path of the Law, supra note 26, at 465, COLLECTED PAPErS, 181. 42 Holmes, Law in Science-Science in Law, op. cit. supra note 26, at 461, COLLECTED PAPERs, 240. embody the preference of a given body in a given time and place." 43 The denial that rules and principles of law pre-exist as readymade major premises for deductive syllogisms, by means of which the legal relations of parties in new cases can be determined without a consideration of the consequences, is sometimes thought to involve the assertion that there are no rules and principles of law. To this we may reply with John Dewey that "In denying that the meaning of any genuine case of deliberation can be exhausted by treating it as a mere case of an established classification, the value of classification is not denied. It is shown where its value lies, namely, in directing attention to resemblances and differences in the new case, in economizing effort in foresight. To call a generalization a tool is not to say it is useless; the contrary is patently the case. A tool is something to use. "Hence it is also something to be improved by noting how it works. The need of such noting and improving is indispensable if, as is the case with moral [legal] principles, the tool has to be used in unwonted circumstances. Continuity of growth, not atomism, is thus the alternative to fixity of principles and aims." 4
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